Is a Certificate of Commercial
Pr‘oper'ty Insurance a
Worthless Document?

By W. Rodney Clement Jr.

a “worthless document.” Bradley Real Estate Trust

v, Plummer & Rowe Ins. Agency, Inc., 609 A.2d 1233
(N.H. 1992). Given recent developments, this description
arguably remains accurate for the current version of the
ACORD 28 “Evidence of Commercial Property Insurance.”

ﬁ court once described a certificate of insurance as

Certificates and Evidences of
Insurance Generally

When lenders make loans secured by real estate, they
usually require the borrower to provide proof that the bor-
rower has property insurance in an amount sufficient to
pay off the loan in case the improvements are destroyed by
casualty. Loan servicers also have a strong interest in hav-
ing meaningful certificates of insurance exist because their
contracts usually require them to confirm the existence of
property insurance and timely renewals, but the volume of
loans that they service makes it impractical for them to read

every policy.
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The traditional proof of the existence of property insur-
ance has been a certificate of insurance issued by an insurance
agent or broker. The difference between an insurance agent
and an insurance broker can be important in evaluating the
certificate. An insurance agent usually represents one insurer
and has authority to bind the company, subject to limitations
in the contract between the insurer and the agent. An insur-
ance broker, on the other hand, usually represents the insured
in obtaining insurance from among insurers. Although an
insurance agent usually has broad authority to act on behalf
of the insurer whom it represents, an insurance broker has au-
thority only to the extent that an insurer contractually grants
such authority to the broker. Agents and brokers sometimes
are collectively referred to in the industry as “producers.”

Courts often quote the definition of a certificate of insur-
ance from Black’s Law Dictionary: “ A document acknowledg-
ing that an insurance policy has been written, and setting forth
in general terms what the policy covers.” Black’s Law Diction-
ary 256 (9th ed. 2009). Although certificates of insurarice have
been used for many years, the first standardized forms were
promulgated by the Association for Cooperative Operations
Research and Development (ACORD) in 1976. ACORD forms
are not considered insurance policies that have to be approved
by state instirance commissioners. In contrast to ACORD,
Insurance Services Office, Inc. (ISO), prepares standard insuz-
ance policy forms that are approved by the states and that
insurers can purchase.

ACORD promulgates many forms. The form that ad-
dresses property insurance for commercial properties is the
ACORD 28, entitled “Evidence of Commercial Property Insur-
ance.” The significance of naming this form an “evidence”
rather than a “certificate” is that an evidence is provided to
someone with a direct interest in the property being insured,
such as a mortgagee.

When a borrower purchases a new property insurance
policy contemporaneously with a closing, an insurer can
provide a binder, which is a temporary insurance contract
providing proof of insurance until the official policy is issued.
See ACORD 75 (insurance binder). From the standpoint of
the lender, a binder is a poor substitute for a policy because a
binder does not contain all of the terms of the policy. More-
over, a binder typically expires after six or fewer months, de-
pending on state law. Thus it is possible that the binder could
expire before a policy is issued because the insurance industry
is notoriously slow in providing the policy after the premium
has been paid. Policies for commercial properties and large
multi-family properties usually take longer than policies for
residential and small multi-family properties because the
insurer inspects the property before the policy is issued.

Evolution of the Current
ACORD 28 Form

Before 2003, if an insured asked its agent for proof of property
insurance, the agent usually would provide an ACORD 24,
“Certificate of Property Insurance.” The ACORD 24 provided,
among other things, “[t}his certificate is issued as a matter of
information only and confers no rights upon the certificate
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holder. This certificate does not amend,
extend or alter the coverage afforded by
the policies below.” The ACORD 24 also
provided that if the policy was cancelled,
the insurer would endeavor to mail notice
to the certificate holder, but the failure to
give the notice would not impose liability
on the company. Savvy lenders insisted on
using the ACORD 27, “BEvidence of Prop-
erty Insurance,” which provided that it
was “evidence that insurance as identified
below has been issued, is in force, and con-
veys all the rights and privileges afforded
under the policy.” The ACORD 27 also pro
vided that the issuer would give notice to
the lender before cancellation of the policy.
For further discussion of the differences
between the ACORD 27 and a predecessor
of the ACORD 24 (the ACORD 25-S), and
problems with the latter in the context of
commercial real estate loans, see Alfred S.
Joseph Il & Arthur E. Pape, Certificates of
Insurance: The Hllusion of Protection, Prob. &
Prop. 54, Jan./Feb. 1995.

When the World Trade Center was
destroyed on September 11, 2001, property
insurance coverage for the property had
been bound following completion of a lease
in July 2001, but the insurance policies had
not been issued. Among the many issues
in the subsequent litigation was the basic
question of which policy form defined the
coverage. This litigation brought attention
to the problem of confirming the existence
of property insurance. In 2003, in collabo-
ration with the Mortgage Bankers Asso-
ciation, ACORD issued a new ACORD
28, “Evidence of Commercial Property
Insurance.” The 2003 ACORD 28 contained
the same language from the old ACORD
27 that the form “conveys all the rights
and privileges afforded under the policy”
and that the issuer would give the written
notice before cancellation of the policy. The
ACORD 27 was revised for use in residen-
tial and personal property transactions.

In July 2006, however, ACORD issued
arevised form of the ACORD 28. One
reason for the 2006 change to the form was
the insurance industry’s concern that the
2003 form arguably expanded the insurer’s
obligations beyond the terms of the policy.
Tﬂg new form, however, substantially
limits the document’s usefulness because
1t states that the form “is issued as a matter
of information only and confers no rights
“pon the additional interest named below.

This evidence of commercial property
insurance does not amend, extend or al-
ter the coverage afforded by the policies
below.” The form also provides:

Should any of the above described
policies be cancelled before the expi-
ration date thereof, the issuing insurer
will endeavor to mail __ days writ-
ten notice to the additional interest
named below, but failure to mail such
notice shall impose no obligation or
liability of any kind upon the insurer,
its agents or representatives.

In addition, the 2006 form states that it
is subject to all of the terms of the policy.
In other words, for practical purposes
the form was changed back to old
ACORD 24.

Lenders, who did not have any input
about or notice of the 2006 changes to
the ACORD 28, criticized the changes,
primarily because of the deletion of the
obligation to give notice of cancellation
and the “information only” language.
Freddie Mac refused to accept the 2006
ACORD 28 because the language of the
form conflicts with the standard mort-
gagee loss payment endorsement requir-
ing notice to the lender in case of policy
cancellation. The changes to the form
are particularly troublesome for lenders
making nonrecourse loans, because the
property, or, if the property is damaged,
the devalued property and the insurance
proceeds, is the only source of repay-
ment of their loans. The 2006 changes to
the ACORD 28 also are problematic for
the commercial mortgage-backed securi-
ties industry. Rating agencies began
excluding loans that relied solely on the
2006 ACORD 28 for proof of property
insurance from pools of loans being
securitized.

The ACORD Working Group

ACORD, recognizing the conflict be-
tween the mortgage lending and insur-
ance industries over the 2006 changes
to the ACORD 28, formed a working
group of representatives of mortgage
lenders, insurers, and producers to

see if they could reach a consensus on
changes to the form to address the con-
cerns of lenders. This working group
began holding weekly telephone calls

in February 2007. During the course of
the working group’s meetings, repre-
sentatives of producers, insurers, and
lenders each explained their positions
on the “information only” language.

Producers opposed removing
the “information only” language on
the ground that they were not being
compensated for providing the form
or for any risk of liability to the lender
from providing the certificate. Insurers
argued that a policy could be changed
only by endorsement, that a certificate
of insurance could not amend the policy
or impose any obligations on the insurer,
and thus the statement added to the
ACORD 28 that it was for “information
only and confers no rights” was accurate
and should not be removed. Moreover,
insurers argued, certificates are often
issued by producers who do not have
authority from the insurer to issue the
certificates, and producers often do
not send the certificates to the insurer.

In fact, some insurers reportedly have
discouraged producers from sending
copies of certificates to the insurers.
Insurers asserted that lenders could
protect themselves by getting binders for
new policies or endorsements for exist-
ing policies. Lenders argued that binders
and endorsements would be costly to
borrowers, who are also customers of
the insurers and producers, and would
delay closings if lenders have to review
and obtain endorsements for individual
policies. The administrative burdens do
not end when the existence of insurance
is confirmed at closing, because lenders
and servicers need to confirm that the
policies listed in the certificate get timely
renewed or replaced. Lenders argued
that it was in the best interest of the cus-
tomers of the insurers and the producers
to have a form of certificate of insurance
on which lenders could rely.

Although the representatives dis-
cussed draft forms of changes to the
ACORD 28 and reached tentative
agreement regarding alternative notice
provisions, the working group was not
able to reach any consensus on changes
to the “information only” language. The
National Association of Insurance Com-
missioners expressed interest in mediat-
ing the issues, but the parties could not
agree on the terms of the mediation.

Prosate & PROPERTY ® Mav/June 2010 47







